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SC mulls special Bench on OBC creamy-layer issue

Abhinay Lakshman
NEW DELHI

The Supreme Court on
Tuesday agreed to consid-
er setting up a special
Bench to hear the Centre’s
plea seeking clarification
on the applicability of its
March 11 judgment on crea-
my-layer criteria for Other
Backward Class (OBC) can-
didates of the civil services
examination held in 2025,
The Department of Per-
sonnel and Training
(DoPT) wants the court to
let it proceed with service
allocation of the 958 candi-
dates recommended by
the Union Public Service
Commission on the basis
of the wealth/income test
criteria applied before the
March 11 verdict in Union
of India v. Rohith Nathan.
Retrospective  imple-
mentation will be “ex-
tremely difficult™ and will

cause a “cascading effect”
on settled service matters
from 2012, which will ex-
tend its impact to “all cate-
gories, including the Unre-
served category”, the
Centre told the court,

The March 11 ruling had
directed the Centre to
create supernumerary
posts for OBC candidates
who had been excluded
from reservation benefits
on the ground that they fell
within the creamy layer
solely because of their pa-
rents’ salaries.

The DoPT warned that
this could trigger a barrage
of claims or contestations
from candidates denied
OBC non-creamy layer sta-
tus, as well as from those
who did not seek such cer-
tification at the time of re-
cruitment, examination,
or admission, but may now
seek to rely on the judg-
ment. It would also “drasti

The govt. has sough clarification
on 3 March 11 judgment by the
top court on the OBC onterla.

cally” alter the seniority
landscape, the DoPT said,

The Supreme Court’s
March 11 judgment laid
down the law on how to in-
terpret the income/wealth
test component of the go-
vernment’s creamy layer
exclusion framework for

ORBCs, for the purposes of

reservations in public edu-
cation and employment.
The court noted that the

income test was being ap-

plied in a way that was
creating “hostile discrimi-
nation” between the chil
dren of those in govern-
ment service and those in
private emplovment. In
the absence of an esta-
blished equivalence bet-
ween the relevant posts,
the income test was being
applied to rule out OBC
candidates whose parents
are emploved outside go-
vernment service, while
OBC candidates whose pa-
rents are government ser-
vants were being subjected
to a test that did not in-
clude parental salary com-
ponent.

In the applications, the
Centre asked to proceed
with the CSE 2025 based
on the erstwhile interpre-
tation, since the founda-
tion course for this batch is
set to start at the end of
this month, and it would
be unfair to the applicants

who applied with the erst-
while understanding of the
Income test.
Implementation of the
SC decision "may adverse-
ly affect the spirit and in-
tention of the reservation
policy”, the Centre ar
gued, saying that the in-
come test becomes the
“sole intelligible differentia
of economic status and ac
cess to resources™ when it
comes to comparing OBC
candidates with “Nmited
aceess to resources” and
OBC candidates with “ecg
nomically well-off parent®
earning higher salary in-
come in private sg@br
“The directiot®ofreate
supermumerary p
dresses only the nunigi
problem of acco
tion; it does not
‘ollateral
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Civil society groups mount opposition to Maharashtra
Freedom of Religion Act, demand to put law on hold

Yohaan Varghese
MUMBAI

The Joint Civil Society, a
coalition of civil society
groups, women's outfits
and religious bodies, has
opposed the Maharashtra
Freedom of Religion Act,
2026, calling it a “serious
threat to Constitutional
freedoms, privacy and so-
cial harmony™, days before
the law is set to come into
force on August 28.

In a statement issued on
Monday, it said provisions
requiring prior notice, de-
clarations, reporting and
police scrutiny of religious
conversions could subject
matters of faith, marriage
and personal choice to in-
trusive state oversight.

The coalition has de-
manded that the imple-
mentation of the law be put
on hold until the Supreme
Court decided the chal-
lenge to similar enactments

—

-
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The coalition said its main concems included third-party complaints,
reversal of the burden of proof, cognisable and non-bailable offences,
and the broad definition of ‘allurement’. YOHAAN VARGHESE

made by some other States.

The group also cited the
recent invocation of the Act
by the Pune police in two
FIRs before the law was due
to come into force. The pol-
ice subsequently removed
the provisions after the
State government notified
August 28 as the commen-
cement date.

The Joint Civil Society
said its main concerns in-
cluded third party com-
plaints, reversal of the bur-
den of proof, cognisable

and non-bailable offences,
and the broad definition of
“allurement”, which it said
could place legitimate char-
itable, educational and reli-
gious activities under
scrutiny.

The coalition also ar-
gued that the Act dispro-
portionately affects wo-
men, young adults, Dalits
and Adivasis by restricting
their autonomy in matters
of faith and relationships. It
said mandatory disclosures
and police inquiries were

difficult to reconcile with
Constitutional protections
of religious freedom, priva-
cy, dignity and personal
liberty.

Father Frazer Mascaren-
has, former principal of St.
Xavier's College, ques-
tioned whether free or al-
fordable education and reli-
gious healing services
could be construed as ‘al-
lurement’ under the law.
“How can education be
considered inducement to
convert?” he said, warning
that the provisions could af-
fect religious organisations
as well as the communities
they serve.

‘Consenting adults’

Activist Sandhya Gokhale
said the law undermined
the auwtonomy of consent-
ing adults, particularly wo-
men, in choosing their faith
and relationships. “Earlier,
the government had re-
leased a government reso-

lution on inter-caste/inter-
religion, and police would
go to homes to check
whether this was happen-
ing. They couldn’t find
anyone, and now they have
this law,” she said.

“They don’t think of wo-
men as human or equal,
but as ebjects. If we really
want religious freedom, |
think the ¢hild should have
no religion when they are
born, and once they reach
the age of 18, they can de-
cide for themselves what
religion they want to ac-
cept. How can the govern-
ment decide whose child
belongs to which religion?”
Ms. Gokhale added.

Advocates Irfap Engi-
neer and Lara Jesahi, auth-
or Tushar Gandli, the
great-grandson of Makgtma
Gandhi, and Justice Abhay
Thipsay, a former judge of
the Bombay High Court, al-
s0 expressed strong views
against the law.
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Wearing hijab not established
as ‘essential religious practice’
for women in Islam, says HC

Ishita Mishra
NEW DELHI

The Allahabad High Court
recently held that wearing
a headscarf could not be
established as an “essential
religious practice” of Is-
lam. The observation was
made on a Muslim stu-
dent’s petition for permis-
sion to wear hijab along
with her school uniform.

A Division Bench of Jus-
tices J.J. Munir and Indra-
jeet Shukla, in an order of
August 21, dismissed the
petition filed by a Class 11
student of Tagore Public
School in Prayagraj.

In her plea, the student
argued that wearing the
scarf was an essential reli-
gious practice protected by
her fundamental rights un-
der Articles 14 and 19(1)¢a)
of the Constitution. She
had previously worn a
headscarf at the same
school from Class 6 with-
out objection, she said.

The fact that the student

The court said the dispute was
principally about compliance
with institutional dress code.

had womn the scarf for sev-
eral years did not create an
enforceable right to com-
pel the school to relax or
alter its uniform policy, the
High Court said.

“We have perused the
photographs from various
classes relating to the peti-
tioner. Except for her, no
other girl student is don-
ning the headscarf, even
those belonging to the
same religious community
as the petitioner. Wherever
this issue has arisen, the

High Courts have been un-
animous in opinion that
wearing a headscarf is not
essential part of the Islamic
faith, in the absence of
which faith would be jeo-
pardized,” the court said.

No factual foundation
had been laid nor material
placed on record to esta-
blish that donning head-
scarf was an essential part
of religion for a Muslim fe-
male, the High Court furth-
er said. The court relied on
the judgments of the Bom-
bay and Karnataka High
Courts concerning hijab.

It held that the dispute
was principally about com-
pliance with an institution-
al dress code rather than
interference with the stu-
dent's freedom of faith.

“The school in this case
does not seek to curtail the
petitioner's freedom of
faith at all. All that they re-
quire is conformity to insti-
tutional discipline, of
which a uniform is an es-
sential part,” it said.
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UN panel flags violations
against SC, ST, Rohingya

Kallol Bhattacherjee
NEW DELHI
- 4
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crimination (UNCEKD Liaer
said it is con-

cerned” about reports of

human rights violations
against a vast.segment of
“BEORlein India, including
Scheduled Tribes, . Sche-
duled Castes, and Rohin-
gya refugees, \.’/

In a press note that
came on the ninth anniver-
sary of the Rohingya crisis,
the committee called for
urgent action to address
“hate speech” and “hate
crime” in India. It said that
there had been an increase
in incidents targeting Ben-
gali-speaking Muslims and
called on the Government
of India to “ensure accoun-
tability™ for these
violations.

“The committee was
gravely concern
reports ofJarfe-scale viola-
tions-pPerpetrated by law

orcement officials
against ethnic and ethno-
religious groups, indige-
nous and tribal people, in-
cluding Scheduled Tribes,
Scheduled Castes, particu-
larly Dalits, and non-citi-
zens,” it said.

The remarks came a
fortnight after the commit-
tee carried out the ele-
venth periodic review of
India on August 11-12. India
had sent Solicitor-Gene-
ral Tushar Mehta as the
head of delegation for the
review.

The committee said
these communities had
been subjected to “racially
motivated violence, exces-
sive use of force, extrajudi-
cial killings, arbitrary and
prolonged detention with-

' s, re,
ill-treatment and sexual
violence”.

“The committee called
on India to conduct
prompt, thorough and im-
partial investigations into
all such allegations and en-
sure accountability for
those responsible,” the
press note said.

The panel further noted
that there had been an in-
crease in law enforcement
operations targeting “Roh-
ingya, Bengali-speaking
Muslims, migrants and asy-
lum-seekers, particularly
following the 2017 Ministry
of Home Affairs order and
the April 2025 Pahalgam
terror attack in Kashmir”.
The panel said that police
check posts had resorted
to racial profiling that led
to “arbitrary arrest and de-
tention without due
process”.
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End the culture of secrecy in judicial appointments

he debate over transparency m padicial

appointments has resurtaced after

Justice Ujjal Bhuyan of the Supreme

Court of India recently observed that
greater openness in the collegram process woulkd
strengthen public confidence and help ensure
that merk remalns the governing principle.
Reformers argue that imsulation from political
interference was never meant 10 become
insulatson fram constitutional accountabiley nself

- 2 guestion that has remained unresolved for

three decades.

I'he collegium is 2 judicial creation, not 2
constirutional one, The First Judges Case (1981)
gave the executive primacy in appomtments; the
Second Judges Case (1950 4 SCC 441 shafied
primacy 10 the collectively formed opinion of the
Chief Justice of India and senior judges; the Third
Judges Case (1998 7 SOC 739) expanded this ino
today’s five-member collegram. The reasonmng
was sound, but close to three decades Liter, the
process remains amaong the least transparent in
any magor constitutional democracy: no
motification of vacancies, no eligiiliny matrix, no
known methodology for assessng candidases.
Even Fali Narmman, credited as an architect of the
collegium, Lter turned critic, recalling that it was
"mot receptive at all’ 1o the Bar. When the system's
own architecss conoede that it answers 1o RO one,
reform can hardly be called interference.,

Resolutions without reasons

Ome has the example of the collegium's own
record on disclasure, which has moved
backwards, not forwards - perhaps the clearest
evickence of an institution retreating deeper into
opacity. in October 2007, &t began publishing
resolutions with brief reasons for elevation, a step
then haded & a foundanon for transparency.

I'hat practice thinned steadilly, and since
Novemnber 28, 2024, resolutions have stopped
mamung which members took part in a decision or
desclosing any reasoning af all. In November
2025, (then) Chief Justice of India () B.R. Gaval
confirmed that the collegium had resolved to stop
publishing detailed reasons altogether, citing
concern that disclosure could harm the career
prospects of candidates - a rationale that would
equally juszify withholding reasons from every
rejected litigans,

Thits cannot be seen In Isolation: the Court, in
the MediaOne jodgment (20023), held that
sealed-cover secrecy i “untithetical to a
transparent and accountable systemn”. i that
principle governs the court's own cases, why
shouikd a lesser standard govern ks own?

I'hes absence of due process has fuelled a
recurring allegation: that opacity has allowed

Pubach Gandbi P,

Lawyer and podincal
ndlyst who writes on
the Corstitumon,
commasoe

and polcim

The judician
that demuanxds
CEAnSParency
from every
mstintion of
EoverTance
canmot ask
cltizens 1o trust

it on faith alone

relatives of seting and retired judges - the
socalled "Undle Judges™ - an easter passage to the
Bench than first-generation lawyers with no
Brveage 1o lean on. i is mmpoctant 10 remember
this is not a complaine from crities from outssde
alone: former O RM. Lodha himself remarked
that nearly ane in three High Court Judges coukd
be an “uncle’.

The allegation is not anecdotal: in 2018, the
Urson govertement flagged 11 of the 13 names
recommended by the Allshabad Hgh Court
collegium, noting that they were relacives of
sitting or retired jodges. A broader assessment ig
2005 found thae nearly 30%, of the Supreme
judges -~ roughly 10 of 33 - had familial lighs 10
former padges. In January 2005, this issyf pushed
the collegium o consider barring Judagd®’ kich and
kin from consideration alkogether (the proposal
wies discussed and In principle it was agreed 10
have higher scrutmy if candidages are relatives,
bt Jegzally a bar was not created). That, in itself,
is an admission that without 2 publicly defined
selection matrix, there is no obsective way to
distinguish a merarious relative from a
beneficiary of judicial lineage.

THis is where the judiciary s onn
prssprudence tarms mward. Articles 14 and 16
guaramtes equality and egual oppartunity in
public employmens. In Secrerary, Ssate of
Karnataka and Others vs Umadew (2006 4 SCC 1),
the Court beld that appointments (o public office
cannot be made through backdoor methods and
must ordinarily follow a transparent procedure
open to elighle candidaes. i constinutional
equality demands openness in the recrurment of
a clerk or an ergdineer, why shouk! the highes
constxutional offices remain exempe from
comparable standands? To be sure, judicial
appaimtments cannot be reduced to a competitive
examination; qualities such as independence and
temperament resist guastification. But,
qualitative padgment does not require the toeal
absence of procedure. It s prodent to note the
rony: the Court itself held, In CPAO vs Subbash
Chandra Agarwal (2019 380C 1), that the (IS
office falls within the Right 10 Information Act - 2
logic never extended to how judges are
appointed.

What other democracies do

Ocher constiursonal democ racies show that
transparency and judicial independence can
coexist, In the United Kingdom, the Jucdicial
Appoentments Commission pablicly advertises
vacancies and conducts stroctured interviews; in
Souch Africa, the Judiclal Service Commission
vites nosunations publicly and conducts
tedevised interviews. Nooe of these systems s

flimdesss, but each rests on a premise that India
has yet 1o accepr: Independence s strengthened,
not weakened, when citizens understand how
judyges are chosen.

Inda’s callegium contmmues to operate as
though 2 bedongs to an earlier era of instityg
deference. Palical theorist Jorgeg
argued that democratic legeicy ultimately
rests an the public Pre — an arena where
instatutsons gt |ustify chemselves bedore
inforgueditizens.

Is not abstrace: every Judclal appointment
1s now dissected on socal media within minutes.
The scruting of a CJI's own remark comparing
youngsters to ‘cockroaches’ travelled froem
placards at Jantar Mantar to trending hashtags
within hours; 8 will not take bong for such
movements to arrive at the doorstep of the higher
Judiclary tsell. Comempe partsdiction, budle for
the newsroom and the courtroom gallery, canmot
be used o trifle the scrutiny of this scale and
anonymity - it is an alarm bell for a system that
still keeps its own appointments behind closed
doors and reststs constructive erickcism
Instinations that embrace reform volumarily
emenge stronger; those that resist witness a slow
erasion of the legitimacy they seek to peotect.

Reform, not retreat
None of thes requires dismantling the collegrum,
it ondy reguires modernising it A transparest
framework could publish anticipased vacancies in
adhvance, invite applications from eligible
advocases, disclose abjective eligibility criveria,
and record reasoned recommendations
explainmmg why ooe candidate was preferred over
another. Confidential Inputs co integrity can
remam protected - tramsparency does not
demand dsclosure of every file, caly openness
about the the criteria and the reasoning
behind consteutional appointments

This is ultimagely not a contest between the
judiciary and the exeastive, noc an attempt to
weaken judiclal independence. It Is a guestion of
whether one construtional value is allowed to
eclipse another. The Constitution promises an
independent judicary, but, equally, promises
equality, Birness and reasoned
decsson making values that are complemengary,
not adversarial. The debate of the 19905 was
executive versus judiclary. The debate of this
decade is opacity versus transparency. Therefogd,
undess the collegium accepts that independey
withows accountability breeds the very distrust it
was designed to prevent, this asymmetry
between what the Judiclary demands of every
other institution and what it permies of esedf will
comtinue (o exst,

YoulTube Homework

* Recent Judgement
oy tme (and) =




-

N

a2y

‘Border stability is an immediate priority

Institutionalising stability” on the border is the immediate task for both countries rather than expecting a sudden ‘dramatic settlement’, savs Chinese
strategic affairs scholar Hu Shisheng both sides have incentive for a favourable political atmosphere for possible leaderdevel interaction, he adds

Ananth Krishnan

BEUJING

border talks between Na
tional Security Adviser Ajit
Doval and China's Forelgn
Minister Wang Yi in Beij
ing, Hu Shisheng, a leading
Chinese strategic affairs
scholar on South Asia, said
“institutionalising  stabili-
ty” is the immediate task
for both countries even as
“structural differences”™ in
the relationship remained.

“On the border, | would
expect the immediate lo-
cus to be less on a dramatic
settlement and more on in-
stitutionalising  stability.
The priority is to prevent
misunderstanding and
miscalculation along the
LAC, strengthen military

s India and China
Aun Tuesday held
the 25th round of

and diplomatic communi-
cation, and turn last year’s
idea of an “early harvest’
into an operational pro-
cess” Mr. Hu, who i Direc:
tor of the South Asia Insti-
tute at the China Institutes
of Contemporary Interna
tonal Relations (CICIR) in
Bedjing, told The Hindu

He was relerring to an
agreement at last year's
24th round on establishing
an Expert Group under the
Working Mechanism for
Consultation and Coordi
nation (WMCC) on border
affairs w explore “early
harvest on boundary de
limitation”™.

Mr. Hu said the timing of
Mr. Doval's visit, before the
September 12 BRICS Sum-
mit in New Delhi, added
sinificance to the visit
with Mr. Xi expected to vi-
sit India,

A sateline image taken in June 2020 shows the Line of Actual
Control and Patroling Point 14 in the eastern Ladakh sector. AP

“Both sides have a
strong incentive o keep
the border stable and
create a favourable politi-
cal atmosphere for possi-
ble leader-level interac-
tion,” he said, adding that
he viewed maintaining sta-
bility on the border,

achieving “concrete and

operational progress™ on
“early harvest™ outcomes,
and creating favourable
conditions for the BRICS
Summit as immediae
priorities.

At the strategic level, he
added, Mr. Doval's wisit
would help “clear potential
obstacles ahead of the

BRICS Summit and lay the
groundwork for possible
leaderdevel engagement.”

He added that ensuring
no unexpected border inci-
dent belore the summit,
setting the political tone
and identifying delivera
bles for a possible leaders”
meeting, and coordinating
the handover of the BRICS
agenda from India to Chi-
na, which takes over as
chair next year, would be
three essential issues on
the table,

Gradual normalisation
The view in Beljing, as in
Delln, is that the normali-
sation in relations since the
October 2024 meeting bet-
ween Me Modi and Mr. Xi
is likelv to remain gradual
and measured,

“As for the broader nor-
maliation, 1 would de-

scribe It as strategic risk
management rather than
strategc realignment,” Mr.
Hu said.

“Recent  dithculties in
India LS. relations may
give New Delhi greater in-
cemtives to  diversify its
strategic options, while the
relative stabilisation of Chi-
na-U.S. ties reduces some
of the external pressure on
China-India relations. But
the structural differences
between China and India
have not disappea
What we are seeing is ax
fempt to build a more
ble form of competi
coexistence - keeping t
border peaceful, restoring
practical cooperations
expanding coordination
through BRICS and the
Global South without pre-
tending that strategic co-
metition no longer exists.”
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camps deni:

Associated Pres 1\/ \

COX'S BAZAR

Tens of thousands ol Roh-
ingya refugees from Myan-
mar living in dozens of
camps in Bangladesh held
a rally Tuesday to demand
their safe return to their
home state, nine years af-
ter they fled a government
crackdown.

The demonstrators
urged the international
community to ensure se-
curity in Rakhine state as
they marked what they call
the “Ninth Anniversary of
Rohingya Genocide Day™.

More than one million
refugees from Myanmar’s
Rohingyva ethnic and reli-
gious minority now live in
the sprawling camps
around the Cox’s Bazar dis-
trict of southeastern

ding

Exodus anniversary: Rohingya demonstrators gather during an

event at a refugee camp in Cox’s Bazar in Bangladesh. ap

Bangladesh.

Most of them fled across
the border in a mass exo-
dus in 2017 after Buddhist-
majority Myanmar
launched a crackdown in
Rakhine, following an at-
tack by a Rohingya Muslim
Insurgent group.

The Bangladesh govemn-

ment earlier attempted to
start the repatriation at
least twice, but it did not
work out as none of the re-
fugees was willing to go
back, citing security con-
cerns. Bangladesh says it
will not force anyone to
return.

In recent years, the se-

Yy efuge rally in Bangladesh
I'n to Myanmar

curity situation in Rakhine
state has become more
volatile.

“Whether it is the Ara-
kan Army or the Myanmar
military, as long as they
continue playing this dou-
ble game, the situation in
Arakan, or Rakhine, will
not become sale. Does that
mean we are expected to
remain here for another 50
vears,” Rohingya refugee
leader Sayed Ullah said on
Tuesday. Arakan is the old
name of Rakhine.

Earlier, Myanmar’s mili-
tary-backed government
said that more than
300,000 Rohingya refu-
gees living in camps in Ban-
gladesh are former resi-
dents of Rakhine state and
that it will accept their re-
turn once security condi-
tions improve,

Youlube Homework
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[ran, Oman discuss
temporary Hormuz
path, mine-clearing

M nce-Presse
M (‘/ﬂ

Iran and Oman’s Foreign
Ministers on Tuesday said
they discussed a frame-
work for a temporary tran-
sit corridor through the
Strait of Hormuz and a
mine-clearing project in
the waterway, which they
both border.

Omani Foreign Minister
Badr Albusaidi and his Ira-
nian counterpart Abbas
Araghchi “discussed a
phased framework that
could provide a practical
and implementable basis
for moving forward” dur-
ing talks in Tehran, a joint
statement shared by Oman
said.

The framework “in-

cludes the establishment
of a joint temporary navi-
gational corridor through
the Strait of Hormuz and
an agreement to imple-
ment a joint project to
clear the Strait of mines”,
the statement added.

Mr. Albusaidi said in a
post on X after the meeting
that he hoped the coun-
tries would “soon an-
nounce” the temporary
corridor in the strait.

The announcement
came as U.S. President Do-
nald Trump repeated
claims on Truth Social that
“all mines have been re-
moved and/or detonated
from within the Interna-
tional Waters of the Strait
of Hormuz”, citing the U.S.
navy.
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